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SEP 24 1996
MEMORANDUM
SUBJECT: Coordination between RCRA Corrective Action and Closure and CERCLA Site
- Activities

FROM: Steven A. Herman
' Assistant Administrator

Office of Enforcement and Compliance Assurance

Elliott P. Laws
Assistant Administrat
~ Office of Solid Was Response
TO: RCRA/CERCLA National Policy Managers
Regions I-X

Good RCRA/CERCLA coordination has become increasingly important as our offices
have reorganized and programs have assumed new organizational relationships. We believe
that, in general, coordination of site cleanup activities among EPA RCRA, EPA CERCLA and
state/trital cleanup programs has improved greatly; however, we are aware of examples of '
some remaining coordination difficulties. In this-memo, we discuss three areas: acceptance of

~ decisions made by other remedial programs; deferral of activities and coordination among EPA
RCRA, EPA CERCLA and state/tribal cleanup programs; and coordination of the specific
standards and administrative requirements for closure of RCRA regulated units with other

cleanup activities. We also announce a revision to the Agency’s policy on the use of fate and
transport calculations to meet the “clean closure” pérformance standard under RCRA. We _
hope the guidance offered here will assist in your continuing efforts to eliminate duplication of
effort, streamline cleanup processes, and build effective relationships with the states and tribes.
_ This memorandum focuses on coordination between CERCLA and RCRA cleanup
programs; however, we believe the approaches outlined here are also applicable to

_coordination between either of these programs and certain state or tribal cleanup programs that-
meet appropriate criteria.” For example, over half of the states have "Superfund-like”
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authorities. In some cases, these state authorities are substantially equivalent in scope and
effect to the federal CERCLA program and to the state or federal RCRA corrective action
program. In accordance with the 1984 Indian Policy, EPA recognizes tribes as sovereign
nations, and will work with them on a government-to-government basis when coordmatmg
cleanup efforts on lands under tribal _)Ul‘lSdlCthIl :

In addition to the guidance provided in this memorandum, two other on-going
initiatives address coordination of RCRA and CERCLA. First, EPA is currently coordiniting
an inter-agency and state "Lead Regulator Workgroup.” This workgroup intends to provide
guidance where overlapping cleanup authorities apply at federal facilities that identifies options
for coordinating oversight and deferring cleanup from one program to another. We intend for
today's memorandum and the pending guidance from the Lead Regulator Workgroup to work
in concert to improve RCRA/CERCLA integration and coordination. Second, EPA has also
requested comment on RCRA/CERCLA integration issues in the May 1, 1996 Advanced
Notice of Proposed Rulemaking--Corrective Action for Releases From Solid Waste
Management Units at Hazardous Waste Management Facilities (61 FR 19432; commonly
referred to as the RCRA "Subpart S” ANPR). We intend to coordinate all of these efforts as
we develop further policy on integration issues.

! f Decisions Made by Other Remedial P

Generally, cleanups under RCRA corrective action or CERCLA will substantively
satisfy the requirements of both programs.! We believe that, in most situations, EPA RCRA
and CERCLA site managers can defer cleanup activities for all or part of a site from one
program to another with the expectation that no further cleanup will be required under the
deferring program. For example, when investigations or studies have been completed under
one program, there should be no need to review or repeat those investigations or studies under
another program. Similarly, a remedy that is acceptable under one program should be
presumed to meet the standards of the other.

L It has been our experience that, given the level of s1te-spec1ﬁc decxs:on—makmg _
required for cleaning up sites, differences among the implementation approaches of the various

remedial programs primarily reflect differences in professional judgement rather than

structural inconsistencies in the programs themselves, Where there are differences in

approaches among remedial programs, but not in their fundamental purposes or objectives -

(e.g., differences in analytical QA/QC procedures), these differences should not necessarily

In a few, limited cases, program differences may be sufficiently great to prevent deferral to the _
other program (e.g., the inability of CERCLA to address petroleum releases or RCRA to address certain radioactive
materials). In these instances we encourage remedial programs to coordinate closely with each other o minimize
duplication of effort, including oversight.



‘prevent deferral. We encourage program implementors to focus on whether the end results of
the remedial activities are substantively similar when making deferral decisions and to make

every effort to resolve differences in professional judgement to avoid imposing two regulatory
programs.

We are committed to the principle of parity between the RCRA corrective action and
CERCLA programs and to the idea that the programs should yield similar remedies in similar
circumstances. To further this goal, we have developed and continue to develop a number:of
joint (RCRA/CERCLA) guidance documents. For example, the several "Presumptive
- Remedies,” which are preferred technologies for common categories of sites, and the Guidance
for Evaluating the Technical Impracticability of Ground-Water Restoration (OSWER Directive
9234.2-25, September 1993), which recognizes the impracticability of achieving groundwater
restoratior at certain sites; are applicable to both RCRA and CERCLA cleanups. For more
information on the concept of parity between the RCRA and CERCLA programs see: 54 FR
41000, esp. 41006-41009 (October 4, 1989), RCRA deferral policy; 54 FR 10520 (March 13,
1989), National Priorities List for Uncontrolled Hazardous Waste Sites Listing Policy for
Federal Facilities; 55 FR, 30798, esp. 30852-30853 (July 27, 1990), Proposed Rule for
Corrective Action for Solid Waste Management Units at Hazardous Waste Management
Facilities; 60 FR 14641 (March 20, 1995), Deletion Policy for RCRA Facilities; and, 61 FR
19432 (May 1, 1996), Corrective Action for Releases From Solid Waste Management Units at
Hazardous Waste Management Facilities, Advanced Notice of Proposed Rulemaking.

'Emm;D:&ml

The concept of deferral from one program to another is already in general use at EPA.

For example, it has long been EPA’s policy to defer facilities that may be eligible for inclusion

on the National Priorities List (NPL) to the RCRA program if they are subject to RCRA

corrective action (unless they fall within certain exceptions, such as federal facilities).

- Recently, EPA expanded on this policy by issuing criteria for deleting sites that are on the
NPL and deferring their cleanup to RCRA corrective action (attached).? When a site is
deleted from the NPL and deferred to RCRA, problems of jurisdictional overlap and
duplication of effort are eliminated, because the site will be handled solely under RCRA
authority. Corrective action permits or orders should address all releases at a CERCLA site

- being deferred to RCRA; some RCRA permits or orders may need to be modified to address
all releases before a site is deleted from the NPL.

2 Currently, the RCRA deletion pdlicy does not pertain to federal facilities, even if such facilities are also -
-subject to Subtitle C of RCRA. Site Managers are encouraged to use interagency agreements to eliminate
duplication of effort at federal facilities; the Lead Regulator Workgroup intends to provide addmonal guidance on

- . coordinating ovemght and defemng cleanup from one program to another at federal facilities. *

3 .



While EPA’s general policy is for facilities subject to both CERCLA and RCRA to be
cleaned up under RCRA, in some cases, it may be more appropriate for the federal CERCLA
program or a state/tribal “Superfund-like” cleanup program to take the lead. In these cases,
the RCRA permit/order should defer corrective action at all of the facility to CERCLA or a
state/tribal cleanup program. For example, where program priorities differ, and a cleagup
under CERCLA has already been completed or is underway at a RCRA facility, corrective
action conditions in the RCRA permit/order could state that the existence of a CERCLA action
makes separate RCRA action unnecessary. In this case, there would be no need for the RERA
program to revisit the remedy at some later point in time. Where the CERCLA program has
already selected a remedy, the RCRA permit could cite the CERCLA decision document (e.g.,
ROD), but would not necessarily have to incorporate that document by reference. RCRA
permits/orders can also defer corrective action in a similar way for cleanups undertaken under
state/tribal programs provided the state/tribal action protects human heaith and the
environment to a degree at least equivalent to that required under the RCRA program.

_ Superfund policy on deferral of CERCLA sites for listing on the NPL while states and
tribes oversee response actions is detailed in the May 3, 1995 OSWER Directive 9375.6-11
(“Guidance on Deferral of NPL Listing Determinations While States Oversee Response
Actions”). The intent of this policy is to accelerate the rate of response actions by
encouraging a greater state or tribal role, while maintaining protective cleanups and ensuring
full public participation in the decision-making process. Once a deferral response is complete,
EPA will remove the site from CERCLIS and will not consider the site for the NPL unless the
Agency receives new information of a release or potential release that poses a significant threat
to human health or the environment. The state and tribal deferral policy is available for sites
not listed on the NPL; deferral of final NPL sites must be addressed under the Agency’s
deletion policy, as described above.

' Coordination B p

, While deferral from one program to another is typically the most efficient and desirable
~ way to address overlapping cleanup requirements, in some cases, full deferral will not be - _
- appropriate and coordination between programs will be required. The goal of any approach to -
coordination of remedial requirements should be to avoid duplication of effort (including
oversight) and second-guessing of remedial decisions. We encourage you to be creative and
focus on the most efficient path to the desired environmental result as you craft strategies for .
coordination of cleanup requirements under RCRA and CERCLA and between federal and
state/tribal cleanup programs. -

Several approaches for coordination between programs at facilities subject to both

RCRA and CERCLA are currently in use. It is important to note that options for coordination
at federal facilities subject to CERCLA §120 may differ from those at non-federal facilities

4
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lirements under §120. EPA anticipates issuing further
;pecific to federal facilities through the interagency Lead ~
yproaches that are in use include:

ecision documents so that cleanup responsibilities are

“RA decision documents do not have to require that the

p under one or the other program. For example, at some

under CERCLA, the R.CRA units (regulated or solid waste)

could be addressed under RCRA. In these cases, the

ents can focus CERCLA activities on certain units or areas,
ction under RCRA. When units or areas are deferred from
CERCLA program should include a statement (e.g., ina ROD
d to the administrative record) that successful completion of
ninate the need for further cleanup under CERCLA at those

would be necessary to delete the site from the NPL.
areas are deferred fromt RCRA to CERCLA, RCRA permits
1e CERCLA cleanup process and state that complying with the
:quirements would satisfy the requirements of RCRA.

es in RCRA and CERCLA decision documents. RCRA and

ments can establish schedules according to which the _

y at‘all or part of a facility under one authority would be
ympletion of an action under the other authority. For example,
an establish schedules of compliance which allow decisions as
tion is required to be made after completion of a CERCLA

der a state/tribal authority. After the state or CERCLA

there should be no need for further cleanup under RCRA and
could siniply make that finding. Similarly, CERCLA or

ram decision documents could delay review of units or areas

| under RCRA, with the expectation that no additional cleanup
cen pending successful completion of the RCRA activities,
1d have to go through the administrative step of deleting the site

approach is that it contemplates subsequent review of cleanup by
\nd creates uncertainty by raising the possibility that a second
e necessary. Therefore, we recommend that program .
‘to approaches that divide responsibilities, as described above.
vever, may be most appropriate in certain circumstances, for
fferent regulatory agencies are involved. Whenever a timing
nal review by the deférring program will generally be very
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streamlined. In conducting this review, there should be a strong presumption that the
cleanup under the other program is adequate and that reconsidering the remedy should
rarely be necessary. :

The examples included in this memo demonstrate several possible approaches 9
deferring action from one cleanup program to another. For example, under RCRA, situations
are described where the RCRA corrective action program would make a finding that no action
is required under RCRA because the hazard is already being addressed under the CERCLA
program, which EPA believes affords equivalent protection. In other exampies, the RCRA
program defers not to the CERCLA program per s¢, but either defers to a particular CERCLA
ROD or actually incorporates such ROD by reference into a RCRA permit or order. In '
addition, there are examples where the Agency commits to revisit a deferral decision once the
activity to which RCRA action is being deferred is completed; in other situations,
reevaluation is not contemplated. As discussed in this memorandum, no single approach is
recommended, because the decision of whether to defer action under one program to another
and how to structure such a deferral is highly dependant on site-specific and community
circumstances. In addition, the type of deferral chosen may raise issues concerning, for
example, the type of supporting documentation that should be included in the administrative
record for the decision, as well as issues concerning avallabllxty and scope of administrative
and judlcxal review. : -

Agreements on coordination of cleanup programs should be fashioned to prevent
revisiting of decisions and should be clearly incorporated and cross-referenced into existing or
new agreements, permits or orders. We recognize that this up-front coordination requires
significant resources. Our expectation is that, over the long-term, duplicative Agency
oversight will be reduced and cleanup efficiency will be enhanced. '

RCRA Closure and Post-Closure

- Some of the most s1gmﬁcam RCRA/CERCLA mtegrauon issues ate associated w1th

‘coordination of requirements for closure of RCRA regulated units® with other cleanup
activities. Currently, there are regulatory distinctions between requiréments for closure of
RCRA regulated units and other cleanup requirements (e.g., RCRA corrective action
requirements). RCRA regulated units are subjeet to specific standards for operation,
characterization of releases, ground water corrective action and closure. Coordination of these
standards with other remedial activities can be challenging. In the November 8, 1994 '
proposed Post-Closure Rule (59 FR 55778), EPA requested comment on an approach that

3 In this document; the term "regulated unit" refers to any surface impoundment, waste pile, land treatment

unit or landfill that receives (or has received) hamrdous waste after July 26, 1982 or that certified closure after

" January 26, 1983.



would reduce or eliminate the regulatory distinction between cleanup of releases from closed
or closing regulated units and cleanup of non-regulated unit releases under RCRA corrective
action. The Office of Solid Waste will address this issue further in the final Post-Closure and
Subpart S rules.

At the present time, however, the dual regulatory structure for RCRA closure and other
cleanup activities remains in place. There are several approaches program implementors can
use to reduce inconsistency and duplication of effort when implementing RCRA closure - 3
requirements during CERCLA cleanups or RCRA corrective actions. These approaches are
analogous to the options discussed above for coordination between cleanup programs. For
example, a clean-up plan for a CERCLA operable unit that physicaily encompasses a RCRA
regulated unit could be structured to provide for concurrent compliance with CERCLA and the
 RCRA closure and post-closure requirements. In this example, the RCRA permit/order could

cite the ongoing CERCLA cleanup, and incorporate the CERCLA requirements by reference.
RCRA public participation requirements would have to be met for the permit/order to be
“issued; however, at many sites it may be possible to use a single process to meet this need

- under RCRA and CERCLA.

* At some sites, inconsistent cleanup levels have been applied for removal and
decontamination (“clean closure”) of regulated units and for site-wide remediation under
CERCLA or RCRA corrective action. Where this has happened, clean closure levels have

. been generally set at background levels while, at the same site, cleanup levels have been at
higher, risk-based concentrations. To avoid this inconsistency-and to better coordinate
between different regulatory programs, we encourage you to use risk-based levels when
developing clean-closure standards. The Agency has previously presented its position on the

. use of background and risk-based levels as clean closure standards (52 FR 8704-8709, March
19, 1987; attached). This notice states that clean closure levels are to be based on health- .

based levels approved by the Agency. If no Agency-approved level exists, then background
concentrations may be used or a site owner may submit sufﬁcwnt data on toxxcxty to allow

EPA to d«-termme what the health-based level should be.

EPA continues to beheve, as stated in the March 19,1987 notice, that risk-based
approaches are protective and appropriate for clean-closure determinations. In EPA's view, a
regulatory agency could reasonably conclude that a regulated.unit was clean-closed under
RCRA if it was cleaned up under Superfund, RCRA corrective action, or certain state/tribal
cleanup programs to the performance standard for clean closure. This performance standard
can be mat with the use of risk-based levels. RCRA units that did not achieve the closure
performance standard under a cleanup would remain subject to RCRA capping and post-
closure care requirements.

The 1987 federal register notice described EPA’s policy that the use of fate and
transport models to establish risk levels would be inappropriate for clean closure
determinations. This discussion, however, also included the statement that, after additional
experience with clean closures, “the Agency may decide that a less stringent approach is’



sufficiently reliable to assure that closures based on such analyses are fully protective of
human health and the environment.” After nine years of further experience, EPA believes that,
consistent with the use of risk-based standards in its remedial programs, use of fate and
transport models to establish risk levels can be appropriate to establish clean closure
determinations. EPA today announces that it is changing its 1987 policy on evaluatin_g Glean
closure under RCRA to allow use of fate and transport models to support clean closure
demonstrations. EPA intends to publish this change in the Federal Register in the near future.

We encourage you to consider risk-based approaches when developing cleanup levels
for RCRA regulated units and to give consideration to levels set by state/tribal programs which
use risk-based approaches. EPA is developing guidance on risk-based clean closure and on the
use of models to meet the clean closure performance standard.

Since almost all states oversee the closure/post-closure process and more than half
unplement RCRA corrective action, coordination of RCRA corrective action and closure will
often be solely a state issue. However, if a state is not authorized for corrective action, or if a
facility is subject to CERCLA as well as RCRA corrective action, close coordination between
federal and state agencies will be necessary. As discussed above, actual approaches to
coordination or deferral at any site should be developed in consideration of site-specific and
community concerns. -

Summary

We encourage you to continue your efforts to coordinate activities between the RCRA
and CERCLA programs and between state, tribal and federal cleanup programs. We are

. aware that several of the EPA Regions are considering developing formal mechanisms to

ensure that coordination will occur among these programs. We endorse these efforts and -
_encourage all Regions, states and tribes to consider the adoption of mechanisms or policies to
ensure coordination. If you have any questions on the issues discussed in this memorandum,
or on other RCRA/CERCLA issues, please call Hugh Davis at (703) 308-8633.

" attachments

cc:  Craig Hooks, FFEO
Barry Breen, OSRE .
Robert Van Heuvelen, ORE
Steve Luftig, OERR
Michael Shapiro, OSW
Jim Woolford, FFRRO
Regional RCRA Branch Chiefs
Regional CERCLA Branch Chiefs
Federal Facilities Leadership Council :
. Tom Kennedy, Association of States and Territorial Solid Waste Management Officxals
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anti-abuse rule of paragraph {c)(1)(vi) of investment company whose principal ENVIRONMENTAL PROTECTION
this section. holdings mimic the performance of the = AGENCY
Example 4. Hedges counted only stocks inciuded in the stock index; or
once. January 1, 1996. Corporation X alternatively; while holding a portfolio 40 CFR Part 300
owns a $10¢ million portfolic of stocks' composed of stocks that mimic the [FAL-5173—4]

all of which would substantially overlap
with a $100 million regulated futures
contract (RFC) on a commonly used
index (the [ndex). On fanuary 15,
Corporation X enters into a $100 million
short positicn in an RFC on the Index
with a March delivery date and enters
into a $75 million long position in an
RFC on the Index for June delivery. Also
on January 15, 1998, Corporation X -
indicates in its books and records that
the long and short RFC positions are

"intended to offset one another. Under

paragraph (¢)(5) of this section, $75
million of the short position in the RFC
is not treated as diminishing the risk of
loss on the stock portfolio and instead
is treated as a straddle or a hedging
transaction. as appropriate, with respect
to tha $75 million long position in the
RFC, under section 1092. The remaining
$25 million short position is treated as
diminishing the risk of loss onthe
portfolio by holding a position in
substantially similar or related property.
The rules of Fmgraph (c)(1) determine
how much of the portfolio is subject to
this rule and the rules of paragraph .
(c)(3) deternine which shares have their
holding periods tolled.

(e) Effective date—{1) In general. The
provisions of this section apply to
dividends received on or after March 17,

- 1995, on stock acquired after July 18,

1984.
(2) Special rule for dividends received

- on certain stock. Notwithstanding

paragraph (e)(1) of this section, this
section applies to any dividends
received by a taxpayer on stock acquired
after July 18, 1984, if the taxpayer has
diminished| its risk of loss by holding -
substantially similar or related property.
involving the following types o!
transactions—

(i) The short sale of common stock
when holding convertibls preferred
stock of the same issuer and the price
changes of the two stocks are related, or

‘the short sale of a convertible debenture
- while holcling convertible preferred .

stock into which the debenture is
convertibls (or common stock), or a
short sale of convertible preferred stock

" while holcling common stock: or
~ (ii) The. ition of a short position
in a regulated futures contract on a stock

index; or the & tion of an option to
sell the reqy Suftf

in-the-monsey option to buy the
regulated futures contrsct or the

, tures contract or the ~
. stock index itself, or the grant of a deep-

petformance of the stocks included in
the stock index. ‘

Par. 3. Section 1.1092(d)-2 is added
to read as follows: ' .

§1.1092(d)-2 Personal property.

(a) Special rules for stock. Under
section 1092(d)(3)(B), personal property
includes any stock that is part of a
straddle, at least one of the offsetting
positions of which is a position with
respect to substantially similar or
related property (other than stock). For
purposes of this rule, the term
substantially similar or related property
is defined in § 1.246~5 (other than
§ 1.246-5(b)(3)). The rule in § 1.246—
5(c}(8) does not narrow the related
rule in section 1092(d)(4).

{b) Effective date—{1) In general. This
section applies to positions established
on or after March 17, 1995.

(2) Special rule for certain straddles.
This section applies to positions
established after March 1, 1984, if the
taxpayer substantially diminiahed its .
risk of loss by holding substantially
similar or related property involving the
following types of transactions—

(i) Holding offsetting positions
consisting of stock and a convertibls
debenture of the same corporation
where the price movements of the two

~ positions are related; or '

{ii) Holding a short position in a stock
index regulated futures contract (or
alternatively an option on such a

futures contract or an option
on the stock index) and stock in an
investment company whose principal
holdings mimic the performancs of the
stocks included in the stock index (or
alternatively a portfolio of stocks whose

mimics the performance of

the stocks included in ths stock index). -

" Margaret Milner Richardsom, _
Comminlmarafblm.&'vnnu
Dated: March 3,1998.

The National Priorities List for
Uncontroiled Hazardous Waste Sites;
Deletion Policy for Resource
Conservation and Ratovery Act
Facilities -

AGENCY: Environmémal-?rotecu’on
Agency. .
ACTION: Notice of policyStatement.

SUMMARY: The Environmental Protection
Agency (“EPA") is announcing a policy
relating to the National Oil and -
Hazardous Substances Contingency Plan
(“*NCP’"). 40 CFR part 300, which was
promulgated pursuant to section 105 of
the Comprehensive Environmental '
Response, Compensation, and Liability
Act of 1980 (“CERCLA") (¢mended by
the Superfund Amendments and
Reauthorization Act of 1988 (**“SARA"))
and Executive Order 12580 (52 FR 2023,
January 29, 1987). CERCLA requires that
the NCP include a list of national
priorities among the known releases or
threatened releases of hazardous
substances, pollutants or contaminants
throughout the United States, and that
the list be revised at least annually. The
National Priorities List (“"NPL"),
initially promulgated as Appendix B of
the NCP on September 8, 1983 (48 FR
40658), constitutes this list.

This document describes a policy for
deleting sites from the NPL and

- deferring them to the Resourca
. Conservation and Recovery Act

(“RCRA"), as amended by the

Hazardous and Solid Waste

Amendments of 1984 (‘HSWA'}) . -
corrective action program, if they meet

. the eligibility criteria for deletion set out
. inthe NCP. EPA requested public -

comment on this policy on December
21, 1988 (53 FR 51421). The policy
applies to sites on the NPL that are
RCRA-regulated facilities engaged in’
treatment, storage or disposal of
hazardous waste (“TSDs’" under the

RCRA program).

EFFECTIVE DATE: This policy.is effective
on April 19, 1998. . . o
ADORESSES: Comments thr:t;ived and the
Agency’s responses ta are
contained in the Hea

Superfund Docket. The Headquarters
Superfund Docket is located at the U.S.
Environmental Protection Agency, -
Crystal Gateway #1, 12th Floor, 1233
Jefferson Davis Highway, Arlington, VA.
It is available for viewing by :
sppointment only from 9:00 a.m. to 4:08
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p.m., Monday through Friday, excluding
Federal holidays, Telephone 703/603—
8917.

FOR FURTHER INFORMATION CONTACT: The
Superfund Hotline, phone 800/424~
9346 (or 703/412-9810 in the
Washington, DC metropolitan area).

SUPPLEMENTARY INFORMATION:

‘Table of Coutents

{. Introduction

IL Policy for Deleting RCRA Sites from the

~ NPL Based Upon RCRA Deferral

M. Appendix A: Summary of NPL Delstion/ -
Deferral Policies

L. Introduction

A Purpose of CERCLA

In 1980, Congress enacted the
Comprehensive Environmentai
Response, Compensation, and Linbmty
Act, 42 U.S.C. 9601, et seq. {“CERCLA™

or “the Act”), in response to the dangers
of uncontrolled or abandoned hazardous
waste sites. CERCLA was amended in
perfund Amendments
and Resuthorization Act (“SARA"),
Pub. L., No. 99-499, 100 Stat. 1613. To
implement CERCLA, the Environmental
Protection Agency (“EPA” or “the
Agency") promulgated the National Oil
and Hazardous Substances Pollution
Contingency Plan (“NCP"), 40 CFR part
300, on July 16, 1982 (47 FR 31180),
pursuant to CERCLA section 105 and
Executive Order 12316 (46 FR 42237,
August 20, 1981). The NCP, further
revised most recently by EPA on March
8, 1990 (55 FR 8664), sets forth
guidelines and procedures for
mxondi.ng under CERCLA to releases
and threatened releases of hazardous
substances, pollutants, or contaminants.

The National Priorities List (“NPL"),
initially promulgated as Appendix B of
the NCP on September 8, 1983 (48 FR
406358), constitutes this list.

EPA requested public comment on
this policy on December 21, 1988 (53 FR

51421)

B. Purposé of the NPL

Section 105(2)(8)(A} of CERCLA
uires that the NCP include criteria

for "determxmng priorities among
releases or threatened releases
thréughout the United States for the
purposs of taking remedial action and,
to the extent practicable taking into
account the potential urgency of such
action.” Section 105{a)(8)(B) of CERCLA
tequires that those. criteria be used to
prepare a list of national priorities
among the known relesses or threatensd
releases of hazardous substances,
pollutants, or contaminants throughout
the United States. The list, which is
Appendix B of tl’x‘o NCP, is the National

Priorities List (“NPL"). A site may -
undergo Fund-financed remedial action
only after it is placed on the NPL. See
40 CFR 300.425(b)(1).

The Hazard Ranking System (“HRS"),
which EPA promuigated as Appendix A
of the NCP (47 FR 31219, July 16, 1982),
and amended (55 FR 51532, December
14, 1990), is the principal tool upon
which the Agency relies to determine
the priority sites for possible remedial
actions under CERCLA. 40 CFR
300.425(c)(1). In addition to the HRS
scoring method, a site also may be listed
if designated as a state’s highest priority,
or if the Agency for Toxic Substances
and Disease Registry (“ATSDR”) has
issued a health advisory for the site, and
EPA determines that the site poses a
significant threst to public health and -
that it will be more cost effective to use
the Agency’s remedial autharity than to
use removal authority to nd to a
release. Id. st 40 CFR 300. dzs(c) (2) and

- (3)

IL Policy for Deleting Sites from the

" NPL Based Upon RCRA Deferral

A. Purpose of Today’s Notice

This notice announces the Agency’s
policy of deleting RCRA facilities from
the NPL before a cleanup is complete,
if the site is being, or will be, adequately
addressed by the RCRA corrective
action program under an existing permit
or order. EPA must also be satisfied,
based either on an evaluation of a
petition from a person outside the
Agency or via a unilateral Agency
determination, that the site, as defined
by the CERCLA program, falls within
the criteria for deferral.

The terms *deferral” and ‘“deletion”
as usad in the context of the NPL refer
to the following: Deferral refers to the
decision not to list a site on the-NPL, or
not retain a site on the NPL, to allow
another authority (RCRA corrective
action in this case]j to handle the
remediation of the site in lieu of )
CERCLA. Deletion is the act of taking a
site off the NPL, which may occur - :
because cleanup at a site is complete or
because anuther authority (such as
RCRA corrective action) can be used to
bring about remediation at the site and
further CERCLA action is not needed.
Please see Appendix A for a summary
of the development of deferral policies.

B. Rationale for Deleting Sites Based
Upon RCRA Deferral Under NCP
Deletion Criteria

EPA believes it is appropriate to
delete sites from the NPL based upon
deferral to RCRA under certain
circumstances. Deletion of sites from the
NPL to defer them to RCRA Subtitle C

corrective action authorities would free
CERCLA's oversight resources for use in -
situations where another authority is
not available, as well as avoid possible
duplication of effort and the need for an
owner/operator to follc:lw more than one
set of regulatory procedures.

Eliminating regulation under two
separate authorities also will eliminate
public and owner/operator confusion
over which authority has primacy.
Moreover, since the CERCLA and RCRA
programs have comparable cleanup
goals, RCRA Subtitle C facilities
requiring remediation appropriately
may be deferred to RCRA éorrective
action autharities unless deletion would
interfere with the remediation of the
gite.

However, today's RCRA deletmn
policy does not pertain to Federal
facility sites. Federal facility sites will
not be deleted from the NPL based upon
deferral to RCRA, even if such facilities
are also subject to the corrective action .

- authorities of Subtitle C of RCRA. One

of the primary goals of deferral—

- maximizing the use of limited Fund

monies—does not apply to Federal
facility sites since Federal facilities -
typically are not ehgxble for Fund-
financed remedial action. Furthermore,
the goal of avoiding duplication of
efforts can be resolved through the use
of comprehensive Inter-Agency
Agreements (54 FR 10522, March 13,

- 1989).

C. Proposed Criteria for Deleting Sites
from the NPL Based on Deferral to
RCRA

The following are the criteria ]
proposed in the December 21, 1988
Federal Register notice for determining
whether a site may be deleted from the
NPL based upon deferral to another
suthority such as RCRA:

i. A site on the NPL is currently being
addressed by another regulatory

" authority under an enforceable order or

permit reqiiiring corrective action or the’
PRPs have entered into a CERCLA
consent order to perform the RD/RA;

ii. Response is progressing
adequately;

iii. Deletion would not otherwise
disrupt an ongomg CERCLA response
action; and .

iv. All criteria for deferral to that
authority have been met (i.e., the
requesting party must meet all

" conditions for deferral to that authority

in addition to the three specific criteria
set out above for deletion based upon
deferral).

D. Final Criteria for Deleting Sites

EPA believes that it is appropriate to
apply different and more stringent
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criteria to actions to delete based on
geferral to RCRA for sites that are on the
NPL than to sites that are candidates for
deferral prior to NPL listing. For NPL
sites, EPA has completed its listing
process. identified the site as a potential
roblem requiring further attention. and
often has commenced CERCLA response
actions. In addition, the listing itself has
created public anticipation of a response
under CERCLA. Thus, EPA and the
public will zenerally have an interest in
seeing that these sites are addressed by
the Superfund program, particularly in
cases where significant Superfund
resources already have been expended
at a site. Thus, it is in the best interest

* of the public to apply different and

more string:nt criteria.

" In today’s notice, EPA is finalizing the
criteria enumerated below for use in
identifying sites eligible for deletion
based upon deferral to RCRA corrective
action authorities. A site should satisfy
all of thesa criteria to be eligible for

. deletion. Where there is uncertainty as

to whether the criteria have been met,
deletion generally will be inappropriate.
The criteria are the following:

1. If evaluated under EPA’s current
RCRA/NPL deferral policy,! the site

- would be eligible for deferral from

listing on the NPL. :
2. The CERCLA site is currently being
addressed by RCRA corrective action

- authorities under an existing -

enforceable order or permit containing
corrective action provisions.

3. Response under RCRA is
progressing adequately.

4. Deletion would not disrupt an
ongoing CERCLA response action.

E. Discussion of Each Critsrion

The first criterion states that sites
generally will not be eligible for

‘deletion from the NPL based upon-
_deferral to RCRA corrective action if

similarly situated sites would not be
deferred from listingonthe NPL. .

- Two typas of sites may be eligible for .
deletion: 1) sites that would be eligibla
for deferral under current dsferral
criteria, but were not deferred because

at the time of listing
was different; and 2) sites that were riot
eligible for deferral when listed. but :
now may be eligibls because of changed

- conditions at the site (e.g., they no

longer are in bankruptcy, or they now .

are in compliance with a corrective

"1 The term “cuirent RCRA/NPL deferral policy”
refars to the policy in effect aj the time the deletion

decision is made. As past Federal Ragister notices -~ *
demonstrats, the RCRA/NPL

defarral policy has

changed, and may continue to based upon
the Agsncy’s continued é¥]uation of how best to

. of RCRAand

action order). For RCRA facilities within
the second category, the Agency will
review the original listing rationale (e.g.,
unwillingness, bankruptcy) together
with current information to ascertain
whether conditions at the site have
changed sufficiently to warrant deletion
from the NPL. Where there is
uncertainty about whether the criteria
have been met, deletion generally will

* be inappropriate. Persons who submit’

petitions for deletion will have to bear
the burden of demonstrating that they
meet the current criteria for deletion
based upon deferral, and that the
conditions that justified the listing no
longer exist and are not likely to recur.
e second criterion states that the
site is being addressed by RCRA
corrective action authorities under an
existing order or permit. The criterion
specifies that the requirement applies to
sites as defined by CERCLA, and that
the authority addressing the site is-
RCRA Subtitle C corrective action.
Under the second criterion, corrective
action orders or permits issued by EPA
or an authorized state program that
address corrective action at the facility
must generally be in place as a
conditian of deletion. This criterion
serves as an objective indicator that
contamination at a site is addressable
under RCRA corrective action
authorities: The term “addressable” in
this context means that a CERCLA site
is fully remediable by a permit or order
with a schedule of compliance, whether
or not actual cleanup has begun.
Corrective action ts or orders
should require the cleanup of all
releases at the CERCLA site (e.g., if
contamination ing from the
CERCLA “release’’ extends besyond the
boundaries of a particular RCRA facility,

‘such releases must be addressed under
" RCRA sections 3004(v) and 3008(h) or

other enforcement authority under
RCRA); 2 otherwise, the CERCLA site-
would not be a candidate for deletion. -
There may be circumstances where .

" modification of corrective action orders

or permits may be necessary before a
facility can be considered for deletion
from the NPL. For example, a facility
owner/operator.who has been doing

2 Under CERCLA, the term“facility” is mesnt to’
be synonymous with “sits” or “relesse” and is not
meant to suggest that the listing is geographically
defined (58 FR 5600, February 11, 1991). The siss.
or extent of a facility listed oa the NPL may extend
to those sress where the contaminatian hes “coms
to be located.” (Ses CERCLA section 101(9)). On the
othee hand, a “facility’”’ as defined under RCRA Is -

remedial work under CERCLA and
intends to pursue deletion from the
NPL. generally must obtain modification
of RCRA permits or orders if existing
permits and orders do not contain
corrective action requirements for all
operable units. Likewise, the
implementing agency intending to
unilaterally pursue deletion wouid need
to modify orders or-permits if necessary.
This should enable the facility to meet
the second criterion by ensuring that the
entire CERCLA-defined facility is
subject to RCRA corrective action.

Under the third criterion, EPA
evaluates whether response under
RCRA is progressing adequately. The
RCRA/NPL deferral policy currently
looks to compliance with corrective
action orders or permits as the primary
indicator of whether an owner/operator
is willing to undertake corrective action.
Under this criterion. noncompliance

" with corrective action orders and

permits generally would be regarded as
an indicator that response under RCRA
is not progressing adequately. The
Agency's evaluation may not end there,

 however. Even if an bwner/operator is

in compliance with a corrective action
order or permit, EPA may determine
that response is not progressing
adequately based upon other factors. For
example, the Agency may consider
whether there has been a history of
protracted negotiations due primarily to
an uncooperative owner or operator.

Under the fourth criterion, EPA
evaluates on a site-by-site basis whether
deletion would disrupt an ongoing :
CERCLA responsa action. Consistent
with the deletion criterion set forth in
the NCP, the fourth criterion in today's
notice is satisfied only where one of the -
following two circumstances exist: 1) na
CERCLA res has been undertaken;
or 2) CERCLA response hasbeen - -
discontinued (e.g., where CERCLA

action has reached a logical -
point of transfer to the RCRA program
and has been discontinued). Response
actions being undertaken under
CERCLA y will not be
discontinued solely to allow for =
deletion. .

In cases where EPA determines thata
CERCLA response, or a CERCLA
response combined with a RCRA
responss, is the most effective approach
for addressing contamination at a sits,
the sits will be retained on the NPL. In
addition, a sits generaily will not be

eligible for deletion based upan deferral

to RCRA if such deletion would cause
a significant delay in the '

_ response :
' ‘reguiting in a threat to human healthor
"‘}’“""thncnvuonml_mt. -
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F. Process for Deleting Sites From the
NPL

In order for a site to be deleted from
the NPL based upon deferral to RCRA,
that site will be evaluated by EPA, as
well as the relevant state authority.
Deferral will be accomplished only after
a coordinated review has occurred and
concurrence has been achieved. As with
any deletion, a decision to delete a site
based upon deferral to RCRA would be
made only after EPA publishes a Notice
of Intent to Delete in the Federal
Register and commoent is taken. In
addition, EPA's regulations alio a site
to be deleted only if ““the state in which
the release was located has concurred
on the proposed deletion” (40 CFR
300.425(e)(2)).

The process of deletion may begin
sither by & petition by & party outside
the Agency, such as a facility owner/
operator, or via a unilateral action from
EPA. Petitions and inquiries about them
should be directed to the appropriate
Regional Administrator. The petitioner
- must demonstrate that the site has met

the four criteria to the satisfaction of

EPA, as well as the state in which the

releass has occurred. If necessary, the

‘Agency may request additional

information from the petitioner before
making a decision.

Fina?ly. if, after deletion, EPA later
determines that a site is not being
addressed adequately under RCRA, and

_ that CERCLA remed{al sction is
necessary at the site, the site would
remain eligible for CERCLA Fund-
financed remedial action. (40 CFR
300.425(e)(3)). Under such :

_ circumstances, and in accordance with
the NCP, the site also may be eligible for
religting on the NPL.

II1. Appendix A: Summary of NPL
Deletion/Deferral Policies

1. NCP Criteria for Deleting Sites From
the NPL .
. Section 300.425(e)(1) (i)-{1ii) of the

NCP addresses deletion of sites from the
NPL. Pursuant to that saction, releases
may be delsted from the NPL where
EPA determines that no further response
is appropriate. In making that
determination, EPA must consider, in
consulitation with the state, whether any
of the followinﬁ criteria have been met:

{i) Responsible parties or other
persons have implemented all
appropriate response actions required;

p&) Rll approg:iate Fund-ﬁnr:gced
response under CERCLA has been
implemented, and no further response
action by responsible parties is
appropriate; or '

iil) The remedial investigation has

shown that the release poses no

significant threat to public health or the
environment and therefore, taking
remedial measures is not appropriate.

2. Current Deferral Policies

When the initial NPL was
promulgated (48 FR 40658, September
8. 1983}, the Agency announced certain
listing policies relating to sites that
might qualify for the NPL, but instead
could be *deferred” to another authority
for cleanup. These deferral policies-
included sites that can be addressed by
the corrective action authorities of
RCRA Subtitle C, or that are subject to
regulation by the Nuclsar Regulatory
Commission.? (Id. at 40661-62).

3. RCRA Deferral Policy

In the preambls to the final rule
promulgating the initial NPL (48 FR
40662, September 8, 1983]), EFA
announced the RCRA/NPL deferral
policy, which provided that “where a
site consists of regulated units of a
RCRA facility operating pursuant to-a
permit or interim status, it will not be
included on the NPL but will instead be
addressed under the authorities of -
RCRA.” Since that time, EPA has
amended the RCRA/NPL deferral policy
on a number of occasions. (For a more
detailed discussion of the components
of the RCRA/NPL deferral policy, ses
the Federal Register notice referenced
below.4) .

Prior to enactment of the Hazardous
and Solid Waste Amendments of 1984 -
{HSWA) only releases to ground water
from regulated units, i.e. surface -
impoundments, waste piles, land
treatment areas, and landfilis were
subject to corrective action requirements
under RCRA. The enactment of HSWA
groatly expanded RCRA Subtitle C
corrective action authorities. For _
example, under RCRA section 3004{u),
hazardous waste treatment, storage, and
disposal facilities seeking RCRA permits

. must address all releases of hazardous.

constituents to any medium from solid
wasté management units, whether active
or inactive. HSWA also provided new

31n 1988, the Agency proposad to defer to a
number of other authorities, namely Subtities D and
I of RCRA, the Surface Mine Control end
Reclamation Act (“SMCRA"), the Federal
Insecticide, Fungicide, and Rodenticids Act
(“FIFRA"), and States, and to allow responsible
parties voluntarily to clean up sites under CERCLA
without listing (53 FR 51415, December 21, 1988).
Final decisions have not been mads on those
proposals, and-they are ot addressed in this gotics.

+On March 13, 1989 (34 FR 10520), EPA
announced the policy of including on the NPL
Federul facility sites that may be eligible for listing
{s:g.. they bave an HRS score of 28.5 or higher) even
{f such facilities are also subject to the corrective
action authorities of Subtitle C of RCRA. The
slemaents of the RCRA/NPL dsfsrral policy are not
revised in todsy’s notice. :

authority in RCRA section 3004(v) to
address releases that have migrated
beyond the facility boundary. In
addition, section 3008(h) authorizes
EPA to compel corrective action or any
response necessary to protect human
health or the environment when there is
or has been a release of hazardous waste
at a RCRA interim status facility.

In light of the new authorities, the
Agency proposed in the preamble to the
April 10, 1985 proposed rule (50 FR
14118), a revised policy for listing of
RCRA-related sites on'the NPL. Under
the proposed policy, listing on the NPL
of RCRA-related sites:wduld be deferred
until the Agency determined that RCRA
corrective action measures were not
likely to succeed due to factors outlined
in the following paragrag:.

On june 10, 1986 (51 21057), EPA
announced several new components of
the RCRA/NPL deferral policy for
placing RCRA-regulated facilities on the
NPL. Certain RCRA facilities at which
Subtitle C corrective action authorities
are available would generally be listed
if they had an HRS score of 28.50 or
greater and fell within at least one of the
following categories: (1) Facilities
owned by persons who have
demonstrated an inability to finance a
cleanup as evidenced by their
invocation of the bankruptcy laws; (2)
facilities that have lost authorization to
operate, or for which there are
additional indications that the Gwner or
operator will be unwilling to undertake
corrective action; or (3) facilities,
analyzed on a case~by-case basis, whose
owners or operators have a clear history
of unwillingness to undertake corrective
action.

The Agency also recognized that
facilities clearly not subject to RCRA

“Subtitle C corrective action authorities

would be eligible for listing on the NPL,

‘including those that ceased treating,

storing or disposing of hazardous wastes
prior to November 19, 1980 (the

. efféctive date of the RCRA-hazardous -

waste regulations), and sites at which"
only material exempted from the
statutory or regulatory definition of

" solid waste or hazardous waste are

managed. Id. In addition, RCRA
hazardous waste handlers to which
Subtitle C corrective action authorities
do not apply, such as hazardous waste
generators or transporters not required
to have interim status or a final RCRA.
permit, also are eligible for listing. Id.
On June 24, 1988 (53 FR 23980) and
October 4, 1989 (54 FR 41004), EPA
revised the NPL/RCRA deferral policy
by identifying four new categories of
RCRA sites eligible for listing on the
NPL: (1) Non- or late filers; (2) pre-
HSWA permittées; (3) protective filers;
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(4) converters.S [n the June 24, 1988,
::w.?ision. EPA also recognized that sites
where RCRA comcuva-acuon may not
apply to all contan;i::g)‘m are eligible

isting (53 FR 2 -
forolrlx Au%t(x:t 9, 1988 (53 FR 30002),
EPA proposed additional revisions to
the policy concerning criteriato
determine if An owner or operator is
unable to pay for corrective action. No
final Agency action has been taken on
those proposed revisions. )

On August 9. 1988 (53 FR 30005), in
a separate Federal Register notice, EPA
also further ruvised a portion of the
NPL/RCRA doferral policy relating to
the determinution of unwillingness. The
Agency specified that circumstances
under which RCRA sites may be listed
on the NPL if an owner/operator’s
unwillingness to undertake corrective
action is established through :
noncompliance with one or more of the
following: (1) A Federal or substantially

quivalent state unilateral
:ﬂminlstﬂdvla order requiring
‘corrective action, after the facility
owner/operator has exhausted
administrativa due process rights; (2) a
Federal or substantially equivalent State
unilateral administrative order requiring
corrective action, if the facility owner/
operator did not pursue administrative
due process rights within the specified
time; (3) an initial Federal or State,
preliminary injunction or other judicial
order requiring corrective action; (4) a

. Federal or State RCRA permit condition

requiring corrective action after the
facility owner/operator has exhausted

- administrative due process rights; or (5)

a final Federal or State consent decree
or administrative order on consent
requiring corractive action after the-
exhaustion of dispute resolution
procedures. :

EPA also muy depart from the sbove
critaria.on a cuse-by-case basis where
CERCLA authorities are determined to
be more appropriate than RCRA .
authorities for cleaning up a site. (See,
e.g., 56 FR 5602, Februazy 11, 1991).

3 Non- or late flors are faciiifiss that were
treating, storing or disposing of Bazerdous wasts
after November 19, 1980, but did not-file a Part A .
permit by that dats and have litthe ar no history of
compliance with ECRA. Pre-HSWA parmittess are
facilities that have permits in place that pre-date the
1984 corrective action requirements of HSWA. The
protective Sler catigory inciudes facilitiss which
bave filed Part A permit applications for trestment,
storage and dispoel of hazardous wastes as &
precautionary measure only, and were never
actually engeged in hazardous wasts management
activities subject to RCRA Subtitls C corrective -
action. Converters are facilities that at one time

were treating oe stiring RCRA Subtitle C hasardous

wasts but have since converted to gsnerstor-enly *

status, or are engaged in oo other hazardous wasts - {:
© . activity for which interim status is required (33 R -

22902, June 24, 1918)

sran L 3ter

SiganatToians

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
materials, [ntergovernmental relations,
Natural resources, Oil pollution,
Reporting and recordkeeping
requirements, Superfund. Waste
treatment and disposal, Water pollution
control, Water supply.

Authority: 42 U.S.C. 9605: 42 U.S.C. 9620;
33 U.S.C. 1321(C)(2); E.Q. 11735, 3 CFR.
1971-1975 Comp., p. 793: E.O. 12580, 3 CFR,
1987 Comp., p. 193.

Dated: March 8, 1998.

Elliott P. Laws,

Assistant Administrator, Office of Solid Waste
and Emergency Response. .
[FR Doc. 95-8673 Filed 3-17-95: 8:45 amj
S1LLING CODE §500-80-8

40 CFR Part 300
(FRL-5174-2)

National Oll and Hazardous
Substances Contingency Plan;
National Priorities List Update

AQGENCY: Environmental Protection
Agency. :
ACTION: Notice of deletion of a site from
the national priorities list.

SUMMARY: The Environmental Protection
Agency (EPA) announces the deletion of
the Kent City Mobile Home Park Site in
Kent City, Michigan from the National
Priorities List (NPL). The NPL is
Ap:gandix B of 40 CFR part 300 which
is the National Oil énd Hazardous
Substances Contingency Plan (NCP)
which EPA promuigated pursuant to
section 105 of the Comprehensive
Environmental R
Compensation, and Lisbility Act of 1990
(CERCLA), as amended.

EFFECTIVE DATE: March 20, 1998.

FOR FURTHER INFORMATION CONTACT:
Betty G. Lavis, Remedial Project

" Manager (HSE-S]); Wasts

Management
Division; Response Branch;
U.S. Environmental Protection Agency,
Region 5; 77 West Jackson Boulevard: .
Chicago, IL 80604-3590. Phonse (312)
886-7183. . .
SUPPLEMENTARY INFORMATRON: The EPA
identifies sites which appear to present
a significant risk to public health,
weliare, or the environment and it
maintains the NPL as the list of those
sites. Sites on the NPL may be the .
subject of Hazardous Substance _
Response Trust Fund (Fund) financed
remedial actions. Any site deletsd from
the NPL remains eligible for Fund-
financed remedial actionsin the -
pnlikely event that conditions at the site
‘warrant such action. -

FR—

Section 300. 66(c)(8) of the NCP states
that Fund-financed actions may be
taken at sites deleted from the NPL.

The site EPA deletes from the NPL is
the Kent City Mobile Home Park Site in
Kent City, Michigan. .

An explanation of the criteria for
deleting sites from the NPL was
presented in section iI of the November
8, 1994, Notice of lritéht to Delete FR
Doc. No. 94-27647. A description of the
site and how it meets thecriteria for
deletion was presented in Section IV of
that notice. A

The closing date for comments on the
Notice of Intent to Delete was December
7,1994. :

EPA recesived one comment on the
deletion of the Kent City Mobile Home
Park Site from the NPL.

Comment: Commenter states they are
*“concerned by the proposal to abandon
a carbon tetrachloride contdminated
well” at the site because “groundwater
is a valuable resource for present and"
future generations and that groundwater
contamination should therefore be
remediated whenever possible.”

Response: EPA appreciates the
concern and strongly agrees that
groundwater is a valuable resource; it is
EPA’s policy to promote protection of
our groundwater resource and to restore
usable goundwater to beneficial use
whenever possible. However, at the
Kent City site, the level of "
contamination is so low and the area of
contamination so localized, that
remediation is not practical. -

List of Subjects in 40 CFR Part 300

Environmental protection, Hazardous

: PART 300—{AMENDED]

40 CFR part300 is amended as
follows: _

1. The authority citation for part 300
continues to read as follows.

Authority: 42 U.S.C. 9601-9657; 33 U.S.C.

1321(d); B.O. 11735, 38 FR 21243; B.O. .
12580, 32 FR 2923; E.O. 12777, 56 FR 54757.

. Appendix B—{AMENDED}

- 2. Table 1 of Appendix B to part 300
is amended by removing the entry for
Kent City Mobile Home Park Sits, Kent
City, Michigan.

Dated: March 8, 1998 )
David A. Ullrich, -
Acting Regional Administrator, U.S. EPA,
Region V. o o

{FR Doc. 95-8770 Filed 3-17-08; 8:43 am|
SRLING CODE 6000000

BN I
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 265
{SW-FRL-3092-1)

interim Status Standards for Owners
and Operators of Hazardous Waste
‘Treatment, Storage, and Disposa)
Facilities; Final Ruile

AQENCY: Environmental Protection
Agency (EPA}.
action: Final rule.

summaRry: The Environmental Protection
Acency is today amending the interim
status regulations for closing and
providing postclosure care for
hazardous waste surface impoundments
(40 CFR Part 26S. Subpart K). under the
Resource Conservation and Recovery
Act (RCRA).

The Agency proposed today s
modifications to the interim status
standards on July 28, 1982. Today's
aumendments provide conformance
between certain interim status
requirements for surface impoundments
and those requirements contained in the

« permitting rules of 40 CFR Part 264. that
were also published on July 28. 1982,
The Agency is also setting forth its
interpretation of the regulatory
requirements applying to closure of
storage facilitie> regulated under both
permits and inter.m status

- EFFECTIVE DATE: These finai regulations
become effective on September 15. 1937,
which is six months from the date of
- promulgation. as RCRA secnon 3010(b)

) rcquxres .
ADORESS: The d:ckel for this
rulemaking (Docket No. F-87-CCF-
FFFFF) is located in Room MLG100. U.S.

- Environmental Protection Agency, 401 M
Street. SW.. Washingto.. DC-and is
available for viewir. 3 from 9:00 a.m. to
3:30 p.m.. Monday through Friday,
excluding holidays. Call Mia Zmud at
475-9327 for appoiniments.

FOR FURATHER INFORMATION CONTACT:
RCRA hotline at (800) 424-9348 (in
Washington, DC,

_ technical information contact Ossi
Meyvn. Office of Solid Waste (WH-
565E). U.S. Environmental Protection.
Agency. Washington. DC 20460,

" telephone (202) 382-4654.

SUPPLEMENTAAY INFORMATION:
1. Authority

These regulations are issued under the
authority of sections 1008. 2002(a}. 3004
and 3008 of the Solid Waste Disposal
Act (SWDA). s amended by the
Resource Conuervation and Recovery

Call 382-3000) or for .

Act (RCRA) of 1978. as amended (42
U.S.C 8908, 6812(a). 8924, and 6925).

1. Background

Submle C of RCRA creates a "cradle-
to-grave’ management system intended
to ensure that hazardous waste is safely
treated. stored. or disposed. First,
Subtitle C requires the Agency to
identify nazardous waste. Second. it
creates a manifest system designed to
track the movement of hazardous waste.
and requires hazardous waste
generators and transporters to employ

. ‘appropriate management practices as

well as procedures to ensure the
effective operation of the manifest
system. Third, owners and operators of
treatment. storage. and dispasal
facilities must comply with standards
the Agency estahlished under section
3004 of RCRA that "may be necessary to
protect human health and the
environment.” Ultimately. these
standards will be implemented
exclusively through permits issued to
owners and operators by authorized
States or the Age.icy. However, until
these permits are issued, existing
facilities are controlled under the
interim status regulations of 40 CFR Part
265 that were largely promulgated on
May 19. 1980. Under RCRA interim
status, the owner or operator of a
facility may operate without a permit if:
(1) It existed on November 19, 1980, {or
it existed on the effective date of
statutory or regulatory changes under
RCRA that render the facility subject to
the requirements to have a permit under
section 3005): (2) he has complied with
the notification requirements of section
3010 of RCRA: (3) he applied for a
permit (Part A application) in

accordance with section 3005 of RCRA. _

Interim stalus is retained until the
regulatory agency makes a formal
decision to issue or deny the permit or

. until the facility loses its interim status

by statute for failure to submit Part B
permit application and/or certification
of compliance with applicable ground-
water monitoring and financial
assurance requirements.

In regulations promulgated on July 26,
1982. (40 CFR Part 264, 47 FR 32274), the
Agency established permitting
standards in 40 CFR Part 264 covering
the treatment. storage. and disposal of
hazardous wasles in surface
impoundments. waste piles, land
treatment units. and landfills. Owners
and operators of such facilities must
meet these standards to receive RCRA
permits. Alst included in the Federal’
Register on that date were a series of '

- '-Chlngel 10 the‘interim status

=9 requirements ‘of Part 265, which were

promulyated to ensure consistency with

the new Part 284 standards. There were.
however, a few additional Part 288
conforming changes that the Agency
believed should first be proposed for
public comment because, in most cases.
the public had not had sufficient
opportunity to comment or, the
appropriateness of applying them during
the interim status period. Many of the
changes that were prapdsed on July 28,
1982, were promulgated in final
tegulations on April 23. 1985 (50 FR
18044). Today, the Agency ip.making
final the remaining changesto the
surface impoundment closure and post-
closure care requirements (§ 265.228)
that w re proposed on July 28, 1982

I1IL Discussion of Today's Amendmests

The Part 264 rules issued on July 28,
1982, for surface impoundment closure
and post-closure care (§§ 264.228 and
264.310) are in many ways similar to the
interim status requirements (§§ 265.228
and 285.310). The Part 264 closure rules,
however, contain more specific .
performance standards to assure
adequate protection of human health
and the environment. For reasons
discussed below, the Agency believes
the more explicit Part 264 closure rules
should also be implemented during
interim status. Moreover. EPA believes
that the ciosure process is adequate o
apply these closure requirements. The
existing review process for interim
status closure and pastaclosure care
plans will provide an opportunity for the
Agency to review the specifics of the
plans for compliance with the.closure
performance standards. Thus, any
problems with misinterpretation ./ the
closure requirements by the owmner or
operator wouid be identified and
rectified prior to actuai closure. [n {act,.

" the res ew process for closure and post-

closure caré plans during interim status
is similar to the review process of
closure and post-closure care plans
conducted during the permitting process.
Therefore,..the Agency believes that
these closure requirements are capable
.of being properly implemented during
inteﬂm status. v

. The § 2385.228 closure rules proposed

- on july 26, 1982, and promulgated.today, _

‘retain the basic format of existing

regulations by allowing owners and

\operators to choase between removing
hazardous wastes and waste residues

(and terminating responsibility for the
‘unit) or retaining wastes and managing
: ‘the unit as a landfill. (An additional

choics for closure isproposed elsewhere

in today's Federal Register.) The :
requirements for both choices are made

more specific in today's amendments.
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If the owner or cperator chooses not
lo remove or decontaminate the waste
and wasle residues, then the rules
promulgated today provide that the
owner or operator must: (1) Eliminate
free liquids by either removing them

- from the impoundment ot solidifying
them, (2) stabilize the remaining waste
and waste residues to support a final
cover, (3) install a final cover to provide
long-term minimization of infiliration
into the closed impoundment, and (4)
perform post-closure care and ground-
water monitoring.

The Part 265 regulations promulgated
today (like the existing Part 264
regulations for permitted units) allow
owners and operators of surface
‘impoundments to remove or
decontaminate wastes to avoid capping
and post-closure care requirements
{§ 265.228(a)(1)). They must remove or
decontaminale all wastes, waste
residues, contaminated containment
system components (e.g., contaminated
_portions of liners), contaminated
subsoils, and structures and equipment
contaminated with waste and leachate.
All removed residues, subsoils, and
equipment must be managed as
hazardous waste unless there is
compliance with the delisting provisions
of § 2681.3(d). (Similar Part 2685 clusure
and post-closure care rules for waste
piles were promulgated on July 28, 1982.)

The new requirements f{or closure by
removal differ significantly from the
previous Part 265 requirements in one
respect. The previous irterim status
requirement in § 265.228(b) required
owners or operators to remove all waste

-residuals and contaminated soil or to
demonstrate, using the procedures in

§ 261.3 (c) and (d). that the materials
remaining at any stage of the removal
were no longer a hazardous waste. Once
an owner or operator made a successful
demonstration under § 261.3 (c) and (d),
(s)he could discontinue removal and
certily closure.

Under § 261.3 [c) and {d). materia!s
contaminated with listed waste (as
evidenced by the presence of Appendix
VIII constituents) are hazardous waste
by definition unless the material is
delisted. Materials contaminated with
characteristic wastes. however, are only
hazardous wastes to the extent that the
material itself exhibits a characteristic.
Thus to meet the old closure by removal
standard, owners or operators of
characteristic waste impoundments had
only to demonstrate that the remaining -
material did not exhibit the

. characteristic that first brought the

impoundment under regulatory control.
This demonstraticn, however,
arguably allowed significant and

' potentially harmful levels of hazardous

I8

constituents (i.e., those ontained i1
Appendix VIl of Part 28 ) to remain in
surface impoundment units without
subjecting the unils to landfill closure,
post-closure care. or moniloring
requirements.

For example, the prevmus version of
the rule allowed residues from waste
that originaily exhibited the
characteristic of extraction procedure °
(EP) toxicity to remain in place at "clear
closure” if the residue was no longer EI’
toxic. This could allow an
environmentally significant quantity of
hazardous cunstituents to remain al a
facility site that will receive no further
monitoring or management. While EP
toxic criterion would preclude only a
concentration thut exceeds 100 times the
drinking water stardard. constituents
may remain at levels significantly sbove

. the drinking water standards. If such

constituents are close to the saturated
zone, they may contaminate ground
waler at levels exceeding the ground-
waler protection standard. Furthermore.
the wasle residues may contain
significant and potentially harmful
levels of other hazardous constituents
(listed in Appendix VIII of Part 261) that
are not found through EP testing. Hence,
the language “or demonstrate what
remains is no longer a hazardoua waste”
has been dropped from the interim
status regulations because it is
inconsistent with the overall closure
performcace standard requiring units to
close in a manner that eliminates or
minimizes the post-closure escape of
Appendix VII constituents.

Making this conforming change -
ensures that no Appendix VIl
constituent presents any threat to

human health and the environment. This.

is also consistent with several of the
new requirements added by the
Hazardous and Solid Waste
Amendments of 1984. For-example. new
section 3004(u) of PCRA requires
correctiva action for releases not only of
hazardous wastes, but also hazardous
ccastituents. Similarly, section 3001(f)
requires the Agency to consider. when
evaluating waste delisting petitions. all
hazardous constituents found in the
waste, not just those for which the
waste was listed as hazardous. Finally,
new section 3005(i) requires owners and
operators of landfills, surface
impoundments. waste piles., or land
treatment uni's that quslify for interim
status and receiva waste after [uly 28,
1982, to meet the ground-water
monitoring and corrective action . .
standards found in Subpart Fto 40 CI-'R
Part 264. These regulations also raquire,
owners and operators to monitor and -
clean up the full range of Appendix vm
conslituents found in a waste.

The question has also arisen during
the implemen‘ation of previvus closures
by removal whether § 265.228 requircs
consideration of potential ground-walter
contamination in addition to soil
contamination, The answer to this
question is yes. The closure by removal
requirements in § 265.228 (a}(1) and (b)
require removal or decontamination (i.e.
Tushing, pumpmg/lrealmg(he aguiler)
of "underlying and. surroundmg
cuntamingted soils.” Since
contamination of both saturated.and
unsaturated soils may threatesrFiman
health cr the environment, the Agency
interprets the term “soil” broadly to
include both unsaturated soils and soils
containing ground water. Thus the
closure by removal standard requires
consideration of both saturated and
unsaturated soils. Uncontaminated
ground water is, therefore. a
requirement for “clean closure” under
Part 2685 (and Part 264) as revised today
as well as under the previous regulation.

The one comment received on the
praposed § 265.228 surface
impoundment clasure and post-closure
care requirements for “clean closure”
argued that clay liners should be -
allowed to remain in place at closure
even if they are contammatcd because
their excavation is expensne and
hazardous to warkers removing the :
waste. EPA disagrees. While excavation
may be expensive, the additional cost of
removmg the liner will usually be small
in comparison to the cost of removing’
the waste. Therelore. if an awner or
operator is willing to expend the
resources to remove the waste. it is not
unduly burdensome to go one step.
further and remove the liner. This
burden is justified by the benefit of -
removing contamination [rom the .
impoundment. (See discussion below.} If
extersive excavation is needed. thereby
considerably increasing the cost of
removal, it is generally because .
extensive contamination of the clay and
underlying soils has occurred. In these
cases. it may be cheaper to jnstall a
proper final cover and perform post-
closure rare rather than remove the
contamination. In addition. we do not
believe that removal of the liner will be-
any more hazardous to workers than is
the removal of the waste. With proper
salety procedures, removal of the waste
and liner should not pose an undue
hazard to workers. :

EPA's Interpretation of the "Remove or
Decontaminate” Standard

The sole commenter on the prcposed

" .rule also suggested that, in addition to
" the case where all wastes, residues. and

contaminated liners and soils are



8708

Federal Register / Vol. 52, No. 53 / Thursday, March 19, 1987!/ Rules and Resulations

removed, no final caver should be

required where the type aud quantity of -

waste in the liner can be shown to pose
no public health or envirornmental
threat. This comment touches upon an
issue that has arisen in other contexts,
that is: What is the aecessary extent of
removal or decontamination of wastes.
wasle residues. contaminated liners,
and soils (including contaminated
ground water) to avoid the landfill
closure and post-closure care
requirements under both Parts 264 and
265 reguletions? The issue concerning
how much removal or-decontamination
of wastes and waste residues-is '
necessary to protect human health and
the cnvironment is relevant in a broad
range of regulatory contexts currently
being examined by the Agency including
closure and corrective actions under .
RCRA and response actions under the
Comprebensive Environmental
Response Compensation and Liability
Act (CERCLA) programs. .

The removal and decontamination
issue arises directly from differences in
regulatory strategy between disposal
and slorage. A storage unit holds wasles
temporarily. and the wastes are
ceventually removed for treatment or ~

- disposal elsewhere. The goal at closure

“is to leave no materiuls at the storage
site that require further care. In contrast,
a disposal unit, by definition, is closed
with wastes and residues remaining at
the site. The goal @t closure is to assure

. that these remaining wastes and

. residues are managed in a manner that
protects human health and the
environment. There is no need for post-
closure oversight of storage units since
all potentially harmful wastes and
contaminated materials are removed.
This is not true for disposal units: hence.
the Agency has promulgated regulations
requiring post-closure cure for disposal
units. (For further discussions on a '

proposcd allernative closure option, see -
the preamble to proposed §§ 264.310 and-

265.310 elsewhere in loday's Federal
Register).

To assist the reader, we describe
below EPA’s interpretation of the
“remdve and decontaminate” language
in §§ 2064.228 and 265.228, i.e. we
describe the amoun! of removal or
decontamination thit cbviates the need
for pust-closure care for boih interim
status anc permiited surface
impoundment units. With regard to
storage units regulated under both Parts
2684 and 265, the Agency-interprets the

: terms “resnove” and “decontaminate” to

mean removal of sll wastes und liners,

and the removal of leachate end =

matarinls contaminated with the waste:
- gt Jeachate tincluding ground w -ter)

that pose a substantial present or
poiential threat to human health or the
environment. The Agency recognizes
that at certain sites limited quan'ities of
hazardous constituents might remain in
the subsoil and yet present only
insignificant risks to human health and
the environment. Because re,.lations
for storage facilities require no further
post-closure care, the Agency must be
certain that no hazardous constituents
remain that sould harm human health or
the environment (now or in the future}.
To provide the necessary {evel of
assurance, the Agency will require

. _owners or operators to remove all _
_wastes and contaminated liners and to.

demonstrate that any hazardous
constituents left in the subsoils will not
cause unacceptable risks to human
health or the environment. The Agency
will review site-specific demonstrations
submitted by facility owners and _
operators that document that enough .
removal and decontaniination has
occurred so thal no further action is
necessary. Owners or operators wishing
1o avail themselves of the site-specific

‘removal option must include in their

closure plans specific details of how
they expect to make the demonstration,
including sampling protocols. schedules,
and the exposure level that is intended
to be used as o standard for assessing
whether removal or decontamination is
achieved (see discussion below). The
Agency {s presently developing a
guidance document explaining the
technical requirements for achieving a

. “clean closure”. This guidance

document should be available in draft
form by January 1987, In the meantime,
the following discussion p:esents the
frainework for the demonstration
procedure.

The closure demonstrations submitted
by facility civners and operators must
document thut the contaminants left in

_the subsoils will not impact any

environmental media including ground
water, surface v.eter, or the atmosphere
in excess of Agensy-recommended
limits or factors. #nd that direct contact
through dermal expngure, inhalation. or
ingestion will not vsult in 8 threat to
human hesith or tl:.» environment.
Agency recommen-ied lim.its or factors-
are those that have undergone peer
review by the /\gency. At the present
time these include water quality
standards and critetia (Ambient Water
Quality Criteria 2.5 FR 79318, November
28, 1980; 49 FR :131, February 15, 1954;

- 50 FR 3784, Ju.y 9. 198S), health-based
limits based or verified reference doses

{RIDs) ¢'sv.)or-ed Ly the Agency's Risk
Assesun.. .t Yorum (Verifizd Reference

"Doser. of USEPA, ECAC-CIN=478,

AR ot {itte @ Az

" January 1988) and Carzinogenic Potency
_Factors (CPF) developed by the

Agency's Carcinogen Assessment Group
{Table 9-11. Health Assessment
Document for Tetrachloroethylene

. (Perchloroethylene) USEPA, OHEA /600/

8-82/005F, July 1985) to be used to
determine exposure st & given risk, or
site-specific Agency-approved public
health advisories issued by the Agency

. for Toxic Substance and:Disease -
. Registry of the Center for Disease

Control. Department of Health and
Human Services. .

The Aqency is currently compiling
toxicity information on many of the
hazardous constituents contained in
Appendix VIl to Part 281. The facility
owner and operators should check wilh
the Office of Solid Waste,
Characterization and Assessment
Division. Technical Assessment Branch
(202) 3824761 [or the latest toxicity
information. However, for some
hazardous conslituents, formally

-recommended exposure limits do not yet

exist. If no Agency recommended
exposure limits exist for a hazardous
constituent then the owner or operator
must either remove the constituent
down to background levels, submit data
of sufficient quality for the Agency *»
determine the environmental and .ealth
effects of the constitueat, or {oilow
landfill closure and post-closure i
requirements. Data submitted by the
owner or operator on environmental and
health effects of a constituent should,
when possible, follow the toxicity
testing guidelines of 40 CFR Parts 797
and 798 (50 FR 39252, September 27,
1985). The Agency does not believe
there are many siluations where
developing exposure levels will be a
realistic option for owners and
operators because the testing required .

* by 40 CFR Parts 797 and 768 to proaucs -

reliable toxicity estimates is éxpensive-
and time-consuming. _

Theé Agency believes it is necessary to
present policy on the appropriate point
of exposure for the various pathways of
exporure in order o provide some
national consistency in dealing with the
potential impacts of the release of :
hazardous constituents from closing
units. The following point of exposurs
was chosen becsuse the Agency
believes it represcnts a realistic and at
the same time rer sonably consarvative
estimate nf whers either environmental
or hun....1 receptors could be exposed to
the contsriinants relessed from the unit.
For ttis purpose of making a closure by
removal damonstraticn, the potential |
poin. of exposure 10 hazarc.ous waste
constituerts is assumed to be directly at
or within the unit boundaty for all

Y
[
'
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routes of exporury (swrf{acs-water
contact, ground-water ingestion,
inhalation, and di~ec! contact), Potential
exposure sl or within the unijt boundary
" must be assumed because no further
oversight or monitoring of the unit is
required if the unit is closed by removal.
(Recail that the land overlying & unit
that closes by removal may be
transferred and developed freely
. without giving notice of ils prior use.)
Therefore, no attenuatioa of the
hazardous waste constituents leaching
from the waste residues can be
presumed to occur before the
constituents reach exposure points.

This approach differs from the
existing “delisting procedure” developed
in response o the requirements of
§§ 261.3 (c) and (d), 280.20. end 2680.22.
As discussed previously, the “clean
closure” approach is based on the
premise that, after closure by removal is
satisfied. no further management rontrol
over the waste (or unit) is necessary. In
contrast, delisted solid waste remains
subject to the regulatory controls
promulgated by the Agency under '
Subtitle D of RCRA. Subtitle N contains,,
performance criteria f[or the
management of non-hazardous waste.
Although the Agency is currently

:assessing whether more specific Federal
regulacory requirements are needed for
waste management under Subtitle D,
most states have aiready adopted
specific regulatory requirements for
Subtitle D waste management.
Therefore, even though & waste may he
delisted its management continues to be
controlled. In contrast, closure by
removal will not be [ollowed by any
regislatory controls; hence. an
environmentally conservative approach -

*. {s'needed to assure no further risk to

human health and the environment.

Therefore, unlike the current “delisting -*

procedure” that is based on a generic !
process that only considers the ground- |
water route of exposurs, the
demonstration procedure discussed herd.
is wauste-specific and site-specific,
considers all potentisl exposure \
pathways, and assumes no sttenuation.
‘The demonstration shouid be
conservalive in the sense that it
eliminates the uncertainlies associated -
with contaminant fate and transport, -

focusing on the waste contaminant A

levels and contaminant characteristics.

Therefors, arguments ralying on fate and
transport calculations will not be
accepted. The Agency is pursuing this
relatively conservative approach at this
time because we are confident that it

- will be protective of human health and

the environment, After a faw years of
experience with “clean closure”

demonstrations, the Ager.cy may decide
that a less stringent approach is
sufficiently reliahle to assure that
closures based on such analyses are
fuily protective of human health and the
environment. At that time, the Agency
may change its position on the use of
fate end transport arguments for “clean
closure” demonstrations. (Elsewhere in
loday’- Fedsral Register, the Agency is
proposing a third closure option that
would incorporate fate and &ansport
factors. However, unlike the closure by
removal option, that option would
require closure to be followed by
verification monitoring to verify the fate
and transport predictions and arsume
that the closure protects human health
and the environment.)

To make the demonstration with
resject to the direct contact pathway,
owners or operators must demonstrate
that contaminant ievels in soil are less
than levels established by the Agency as
acceptable for ingestion or dermal
contact. Total waste constituent levels
in soil should be used for this analysis.
Arguments based on exposure control
measures such as fencing or zupping
will not be cczeptable since the long-
term future use of the property cannot
be reliably controlled and hence the
long-term etfectiveness of these
measures is uncertain.

To make the demonstration with
respect to the ground-water pathway,

. owners or operators must remove
‘enough conteminated soil and saturated
‘subsoils (i.e., ground water) to

demonstrate that constituent levels in
ground water do not exceed Agency-
established chronic heaith levels (based
on Rfd or CPF values) and that residual
contaminant levels remaining in the soil .
will not contribute to any future
contamination of ground water. (Nate:
this demonstration may in some cases
require constituent-specific ground
water dats beyond that required by

§§ 265.90 through 2165.100), The
demonstration related to residual soil
contamination levels must show that
levels of constituents found in leachate
from the residual soil contamination are
not above Agency-established exposure .
levels. Levels of constituents in leachate

. may be estimated based on known
characteristics of the waste constituents -
" (e.g.. solubility and partitioning

coefficients) or determined by the
results of actual soil leaching tests. The:
Agency is exploring the appropriateness
of using the extraction procedures (but -
not the acceptable contaminsat leveis)
found in the Toxicity Characteristics -
Leaching Procedure (TCLP), Federal .
Register of [anuary 14. 198S (51 FR 1690).
The current EP Toxicity leaching

procedure is insufficient for this
demonstration because it dues not
capture the organic constituents in the
waste.

The analysis of potential air
exposures should assess contamirants
migrating from the soils into the
atmosphere. The demonstration shouid
include emission caiculations. available
monitoring data. and safe inhalation
levels based an Agency- establuhed
exposure levels.

The potential surface water exposure
analysis should compare Agency-
established water quality’standards and
criteria (45 FR 79318. November 28.
1080} with the levels of constituents that
may leach froin the residual
contaminated soil. Tests described
previously should be used to estimate
the level of constituents in the leachate.
The surface waler exposure analysis
should clso consider existing surface
water contaminant concentrations.

© IV. State Authority

A. Applicability of Rules in Authorized
States .

Under section 3008 of RCRA. EPA
may authorize qualified States to
administer and enforce the RCRA
program within the Stzte. (See 40 CFR
Part 271 for the standards and
requirements for authorization.)
Following authorization. the Agency
retains enforcement authority under
sections 3008. 7003 and 3013 of RCRA. -
althougi authorized States have primary
enforcement responsibility.

Prior to the Hazardous and Solid

Waste Amendments of 1084 (HSWA), a

State with final suthorization
administered its hazardous waste
program entirely in lieu of the Faderal
program. The Federal requirements no
longer applied in the authorized State,

.and the Agency could not issue permits
‘for any facilities in a State where the

‘State was authorized to permit. When
new, more stringent Federal
requirements were promulgated or
enacted. the State was obligated to
enact equivelent authority within
specified time frames. New Federal
requirements did not take effect in an
authorized State until the State adopted
the requirements as State law. _
In contrast, under section 2206(g) of
RCRA. 42 U.S.C. 6928(g). new
requirements and prohibitions imposed.
by HSWA take effect in suthorized
Slates at the same time that they take
effect in nonauthorized States. The.
Agency is directed to carry out those

. . requirements and prohibitions in
-guthorized States. including the issusnce

of permits, until the State is grapted
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authorization to do 35. While States
must still adopt HSWA-related
provisions as State law to retain final
authorization, the HSWA applies in
authorized Stales in the interim.

8. Effect on State Authorization

Today's rule promulgates standards
that are not effective in authorized
States since the requirements are not
being imposed pursuant to Hazardous
and Solid Waste Amendments of 1984.
Thus, the requirements will be
applicable only in those States that do
not have final authorization. In
authorized States, the requirements will
not be applicable until the State revises
its program to adopt equivalent
requirements under State law,

40 CFR 271.21(e)(2) requires that
Statee that have final authorization must
modify their programs to reflect Federal
program changes and must subsequently
submit the modification to EPA for .
approval. The deadline by which the

State must modify its program to adopt -

" today’'s rule is July 1988, These
deadlines can be extended in
exceptional cases (40 CFR 271.21(e)(3)).
Once EPA approves the revision, the
State requirements become Subtitie C
RCRA requirements.

Stales with authorized RCRA
programs may already have
requirementa similar to those in today's
rule. These State r2quirements have not
been assessed against the Federal
regulations being promulgated today to
determine whether they meet the tests
for authorization. Thus, a State is not
authorized to carry out these
requirements in licu of the Agency until
the State requicements are approved. Of

"course, States with existing standards
may continye to administer and anforce
their standards as a matter of State law.

_ States that subimit official applications

for final authorization less than 12

- months after the ¢ffective date of these

standards are no! required to include

standards equivalent o these standards

{n their application. However. the State

must modify its program by the

deadlines set forth in § 271.21{e). States
that submit offictal applications for final

* authorization 12 months after the

effective date of those standards must

include standards equivalent to thess
standards in their application. 40 CFR

271.3 sefs forth the requirements a State

must meet when submitting its final -

authorization application. :

l V. Effsctive Dato

. Pursuant to section 3010(b) of RCRA,
: toddl amendments will be effective
nx mandu after promulgation.

V1. Regulatory Impact

Under Executive Order 12291, the
Agency must judge whether a regulation
is "major” and, therefore, subject lo the
requirement of a Regulatory Impact
Analysis. As stated in the proposed rule
on July 28, 1982, the Agency does not
believe these conlorming changes will
result in an annuel effect on the
economy of $100 million or more: a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or gecgraphic regions; or
significant adverse effects on

.competition, employment, investment,
productivily, innovation, or in domestic -

or export markets. In addition, the Part
265 conforming changes do not impose

any requircments beyond those required:

for permitting facilities under Part 264.
Therefore, the Agency believes that
today's rule is not a major rule under
Executive Order 12261,

This vegulation was submitted to the
Office of Management and Budget for
review as required by Executive Order

" 12201

VIL Regulatory Flaxibility Act

Under the Regulatory Flexibility Act,
{5 U.S.C. 601 et seq.), the Agency must
prepare a regulatory flexibility analysis
for all regulations that may have a
significant impact on a substantial
number of smalil entities. The Agency
conducted such an analysis on the land
disposal regulations and published a
summary of the results in the Fedesal
Register, Vol. 48, No. 18 on January 21,
1983. Today's conforming regulation
does not impose significant additional

burdenas. In addition, they do not impose

any requirementis beyond those required
for permitting facilities under Part 264.

VIIL Paperwork Reduction Act -

The certification requirements .
contained in this rule have been
approved by the Office of Management
and Budget (OMB) under the provisions
of the Paperwork Reduction Act of 1980,
44 US.C. 3501 ot seqg. and hava been
assigned OMB control number 2050-
0008..: _

List of Subjects in 40 CFR Part 268

‘Hazardous materials, Packaging and
containars, Reporting and ucordkuping
requirements. Security measures, Susety
bonds. Wasts treatment and disposal.
Water supply.

. Dated: March & 1987,

Los M. Themas,

Administrator. '

" For the reasons set out in the
preamble, Part 293, Subpart K of Title 40

of the Code of Pederal Pegulations is
amended as follows:

PART 265—INTERIM STATUS
STANDARDS FOR OWNERS AND
OPERATORS OF HAZARDOUS WASTE
TREATMENT, STORAGE, AND
DISPOSAL FACILITIES

1. The authority citation for Part 285
continues to read as followi!

Authority: Secs. 1008, 2002(a). 3004. and
300$ of the Solid Wasts Disposal Act, as
amended by the Resource Consarvgtion and
Rerovery Act of 1978, as smended {2 U.S.C.
8908, 6912(a), 8924, and 8925).

2.In 40 CFR Part 285, Subpart K.
§ 2685.228 is revised to read as follows:

§ 265228 Closwre and pfi.t-elmc care.

(a) At closure, the owner ar operator
must:

(1) Remove or deconummnte all
waste residues, contaminated
containment syctem compunents (liners,
etc.), contaminated subsoils, and
structures and equipment contaminated
with waste and leachats, and manuge
them as hazardous waste unicss
§ 201.3(d) of this chapter applies: or

(2) Close the impoundment and
provide post-closue care for a landfill
under Subpart G and § 285.310,
including the following: *

(i) Eliminate free liquids by removing:
liquid wastes or solidifying the
remaining wastes and waste residues:

(il) Stabilize remaining wastes 1o a
bearing capacity sufficient 10 support
the final cover; and

{ni) Covar the surface impoundment
with '« “aal cover designed and
constn. .ed to:

(A) ¥rovide long-term mlmmtullon of
the migration of liquids through the
closed impoundment:

(B) Punction with minimum
maintenance;

“{C) Promote dninage and m:mmxze
erogion or abrasion of the cover:

(D) Accommodate settling and
subsidence so that the cover s integrity
is maintained: and

{(E) Have a permeability less than or-
equal lo the permeabiility of any bottom
liner system ot natural subsoils present.

{b) In addition to the requirements of
Subpart G, and § 205.310, during the
post-closure care period, the owner or
operator of a surface impoundment tn

_ which wastes, waste residues. or

contaminated materials remain sfter

. closure in accordance with the

provisions of peragraph (a)(2} of this -
section mrust

(1) Mxintsin the integrity and
effectiveness of the final cover,

including making repairs to the coverss

-




